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VP-5 M ne
DECI SI ON

Appear ances: Timthy M Biddle, Esq. and Thomas A. Stock
Esq., Crowell and Moring, Washington, D.C.
for Contestant;
Robert Wl son, Esq., Ofice of the Solicitor
U. S. Department of Labor, Arlington, Virginia,
for Respondent

Before: Judge Melick

These contest proceedings were filed by the VP-5 M ning
Conmpany (VP-5) pursuant to sections 105(d) and 107(e) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act," to challenge two citations and two "i mm nent
danger” wi thdrawal orders issued by the Secretary of Labor at the
VP-5 M ne on March 25 and 26, 1992.

The VP-5 Mne is a shaft coal nine |ocated in southwestern
Virginia enploying 348 mners and annual ly produci ng about 1.37
mllion tons by both [ongwall and continuous m ner methods. The
north side of the mne where | ongwall panels have been extracted
is known as the East Gob. The East Gob is a large (4,600 foot by
6,000 foot) inaccessible area remaining fromseven ni ned-out
| ongwal | panels and is surrounded by bl eeder entries on the north
and west, by the
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9t h Devel opnent Panel on the east (the site of an extant | ongwal
m ni ng operation), and by barriers separating it fromthe main
intake air courses on the south (See Joint Exhibit No. 1).

Met hane is liberated during the mning process and conti nues
to be liberated fromthe gob area. If the ventilating systemis
properly functioning, methane |iberated at the |longwall face is
diluted and carried out of the mne by ventilating air currents.
Met hane not renoved by such ventilation is ordinarily pulled into
the gob by a pressure differential between the |ongwall face area
and the gob. The nethane noves from an area of relatively high
pressure (the longwall face) to an area of |ower pressure (the
gob) Methane liberated fromfallen roof in the gob flows out of
the gob by air drawn through the gob and into adjacent bl eeder
connectors and bl eeder entries which in turn, direct the nethane
to the main return air course. Under the Secretary's regulations,
at the point where the bl eeder entries intersect a nain return,

t he net hane concentration nmust be no nore than 2.0 percent. See

30 CF.R 0O 75.316-2(h). Additional methane is drawn off the gob
t hrough vertical ventilation holes drilled into the gob fromthe
surface.

MSHA | nspector Carl Duty appeared at the VP-5 M ne on March
25, 1992, to perform a spot inspection required under section
103(i) of the Act at mines liberating | arge amounts of nethane.
He proceeded to the bl eeder entries surrounding the East Gob
entering at the 1 North Main entries and travel ed across the
northern portion of the East Gob through one of the bl eeder
entries checking roof conditions and, using a Ri ken detector
t aki ng met hane readi ngs. These readings were all below 3.0
percent methane. He al so obtai ned nethane readi ngs in each of 32
bl eeder connectors across the north side of the gob. In three of
t hese connectors he detected methane concentrations of 4.2
percent, 4.1 percent and 4.0 percent respectively. Laboratory
analysis of a bottle sanple then taken at the No. 1 connector of
the No. 6 Devel opnent al so showed 4. 13 percent nethane along with
.16 percent carbon dioxide, 20.1 percent oxygen and .107 percent
et hane.

When | nspector Duty found 4.2 percent nmethane in the No. 1
connector of 6 Devel opnent he issued a section 107(a) inm nent
danger withdrawal order directing that |ongwall operations be
halted until further notice. Although the [ongwall had already
been shut down by the operator, Duty
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was unaware of this at the tine he issued this order. Duty al so
i ssued a section 104(a) citation alleging that the VP-5 M ne had
failed to conply with its Ventilation Plan in violation of 30
C.F.R 0O 75.316. The inspector maintains that VP-5 was not
controlling nmethane levels in the East Gob as required by

Par agraph 10 of the Ventilation Plan. The order was term nated

| ater the sane day when nmethane |evels in the bleeder connectors
were reduced to bel ow 3 percent.

The foll owi ng day, March 26, 1992, Inspector Duty returned
to the sane area of the m ne and obtai ned nmethane readings in the
same bl eeder connectors. Again he issued a section 107(a) Order
and section 104(a) citation. He found 4.75 percent and 4.8
percent nmethane at the Nos. 1 and 2 entries, respectively, at the
4 Devel opnent and 5.2 percent nmethane at the 6 Devel opnent. The
i nspector's nethane readi ngs on both dates are undi sputed.

The citations at bar, Nos. 3800173 and 3800175, issued March
25, 1992 and March 26, 1992, respectively, charge violations of
the VP-5 Ventilation Plan under the standard at 30 CF. R O
75. 316 and all ege as foll ows:

The bl eeder system was not functioning properly in that
t he net hane content at the bl eeder connectors from No

2 Devel opnent through No. 6 Devel opnent ranged from 4.0
percentum at No. 2 Devel opment to 4.2 percentum at No.
6 Developnent. This is a significant increase in the
anount of methane that is normally observed in these
areas indicating that the nethane content in these
areas are [sic] not being controlled. (Citation No.
3800173)

The bl eeder system was not functioning properly in that
4.5 to 5.2 percentum of nmethane was present in the

bl eeder connectors from No. 2 Devel opnent to No. 6

Devel opnent. The approved ventilation plan was not
being conplied with in that permanent type stoppings
were being erected in the bl eeder connectors at the top
of No. 2 through No. 7 Devel opnents that prevents the
gob areas from being ventil ated as approved by the MSHA
District Manager. (Citation No. 3800175)

In particular the Secretary maintains that in each case VP-5
vi ol ated paragraph 10 of its Ventilation System and Met hane and
Dust Control Plan, and, nore specifically, the follow ng | anguage
of that plan:
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The bl eeder entries, bleeder systenms, or equivalent nmeans will be
used in all active pillaring areas to ventilate the mne areas
fromwhich the pillars have been wholly or partially extracted so
as to control the nethane content in such areas.

(Exhibit G- 12; Tr. 67-68, 115).

The Secretary nmmintains, in addition, that under Citation
No. 3800175, VP-5 also violated the provisions of subsection (a)
of paragraph 10 of the Ventilation Plan. Those provisions read as
fol |l ows:

Bl eeder entries will be defined as special air courses
devel oped and mai ntai ned as part of the mne
ventilation system and designed to continuously nove

ai r-nmethane m xtures fromthe gob, away from active
wor ki ngs, and deliver such nmixtures to the mine return
air courses. Bleeder entries will be connected to those
areas fromwhich pillars have been wholly or partially
extracted at strategic locations in such a way to
control air flow through such gob area, to induce

drai nage of gob gas fromall portions of such gob
areas, and to minimze the hazard from expansi on of gob
gases due to atnospheric change.

Par agraph 10 of the Ventilation Plan requires in essence
that the nethane content of the gob nust be controlled by the
bl eeder system or equival ent nmeans. As noted by VP-5 however
neither the Secretary's regulations nor the VP-5 Ventilation Plan
specifically define what is meant by "control" of the nethane
content. The Secretary's regulations state only that bl eeder
entries are "designed to continuously nove air-nmethane n xtures
into the gob, away from active workings, and deliver such
m xtures to the mne return air courses." See 30 CF.R [O
75.316-2(e)(1). As further noted by VP-5 there is no regul ation
or provision of the subject Ventilation Plan which nandates any
particul ar concentration of nethane as indicative of "control."
VP-5 argues that evidence of such control is inplicit in the
requi rements under 30 C.F.R 0O 75.316-2(h) that air exiting
bl eeder entries must contain no nore than 2.0 percent nethane
where it enters a return air course. There is no dispute in this
case that VP-5 was, indeed, maintaining its bleeder air at 2.0
percent or |less at the rel evant checkpoi nt when I nspector Duty
i ssued his citations. VP-5 argues that since this is the only
i ndicia of control mentioned in the Ventilation Plan, that should
be the end of the matter

It is established | aw that once a ventilation plan is
approved and adopted, its provisions are enforceable at the m ne
as mandatory safety standards. Zeigler v. Kleppe, 536 F.2d 398
(D.C. Cir. 1976), Carbon County Coal Co.,
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6 FMSHRC 1123 (1984), Carbon County Coal Co., 7 FMSHRC 1367
(1985), Jim Walter Resources, Inc., 9 FMSHRC 903 (1987). In an
enforcenent action before the Conm ssion, the Secretary bears the
burden of proving any alleged violation. In plan violation cases
the Secretary nmust establish that the provision allegedly
violated is part of the approved and adopted plan and that the
cited condition or practice violates the provision. JimWlter
Resources, Inc., supra, at p. 907. Where the plan provisions are
anbi guous the Secretary may establish the nmeaning i ntended by the
parties by presenting credible extrinsic evidence, for exanple,
as to the history and purpose of the provision and evi dence of
prior consistent enforcement. See Penn Allegh Coal Co., 3 FMSHRC
2767 (1981).

The term "control" as used in Paragraph 10 of the
Ventilation Plan is ambi guous and nmay i ndeed be subject to
different interpretations. The issue here is whether the
undi sput ed net hane concentrations found in these cases constitute
a lack of such "control." It is not clear whether there has been
prior consistent enforcement by MSHA of its present
interpretati on of these provisions. The Secretary failed to
produce evidence of any simlar prior citations and noted only
that Inspector Duty had testified that in the preceding nonth he
had i ssued an i nm nent danger withdrawal order under simlar
ci rcunstances. M ne Manager Eddie Ball testified on the other
hand that there had never been prior enforcenent action by MSHA
conparable to the charges nade herein. The latter testinony is,
however, not sufficiently detailed fromwhich it my reasonably
be inferred that MSHA i nspectors had i ndeed observed essentially
the sane conditions in the past and decided not to cite those
conditions. The evidence is therefore insufficient in this case
fromwhich any inference may be drawn either that there has been
prior consistent enforcenent of the construction now taken by the
Secretary or that there has been prior consistent
non- enf or cement .

In any event | find that the policy and practices followed
at the VP-5 Mne may al so denonstrate what the parties intended
by the term"control." See Penn Allegh Coal Co., supra. VP-5
policy regarding nmethane in the connecting entries was described
by M ne Manager Eddie Ball at hearing as follows:

Well, ny orders to all three shifts at the coal nine
I'"'mat and at the previous coal mne, "At 4 percent
[ met hane] you stopped the longwall. If it goes to 4.5,

or you find 4.5, you stay right there where you find
it, you nonitor it, if it continues to rise, go

wi t hdraw your people. If it is not sonething you can
see that's an i medi ate area that you can i mredi ately
do sonet hing about, then you w thdraw your people."
(Tr. 271-272, See also Tr. 252, 257, 274 and 275.)
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Wthin this framework | conclude that when nethane
| evel s reach 4 percent in the bl eeder connectors there has
been recognition in VP-5 conpany policy and practice that
the methane in the gob is not adequately controlled. This
policy and practice is entirely consistent with the Secretary's
view that such levels of methane in the bl eeder connectors under
the facts of these cases constitute a violation of those Venti -
| ation Plan provisions requiring the nethane level in the gob to
be controlled. This evidence therefore establishes the nmeaning
i ntended by the parties and, considering the undi sputed nethane
| evel s found in these cases, | conclude that there were indeed
viol ati ons of paragraph 10 of the Ventilation Plan as charged on
March 25 and March 26, 1992. In light of the above findings there
is no need to al so determ ne whether there was a violation in
Citation No. 3800175 under the Secretary's alternate theory.
It appears in any event that this alternate theory was w thdrawn
at hearing (Tr. 125-127).

The violations were also "significant and substantial" for
the sane reasons that the underlying conditions also constituted
"imm nent dangers.” Mathies Coal Co., 6 FMSHRC 1 (1984). See
di scussion, infra. See also National Gypsum Company, 3 FMSHRC 822
at p. 828.

Wt hdrawal Orders No. 3800172 and 3800174, issued pursuant
to section 107(a) of the Act, charge on March 25 and March 26,
1992, respectively, as foll ows:

The bl eeder system was not functioning properly in that
the nmethane content at the bl eeder connectors from No

2 Devel oprment through No. 6 Devel opnent ranged from4.0
percentum at No. 2 Devel opnent to 4.2 percentum at No.
6 Developnent. This is a significant increase in the
anount of methane that is normally observed in those
connectors indicating that the methane content in these
areas are [sic] notbeing controlled (75.316). (Order

No. 3800172).

The bl eeder system was not functioning properly in that
4.5 to 5.2 percentum of nethane was present in the

bl eeder connectors from No. 2 Devel opnent to No. 6
Devel opnent. Pernmanent type stopping were [sic] being
erected in the bl eeder connectors that prevent the air
from bei ng coursed through the gob area as approved by
ventilation plan for this mne. Order No. 3800174).

I nspector Duty also noted in Order No. 3800172 that the
"Area or Equiprent” was the devel opnent off 2 East Miins Face
Area and in Order No. 3800174 that the "Area or Equi prment" was
the "Entire M ne".
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Section 107(a) of the Act provides, in part, as follows:

If, upon any inspection or investigation of a coal or
other mine which is subject to this Act, an authorized
representative of the Secretary finds that an i mr nent
danger exists, such representative shall determne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mine to cause all persons except those
referred to in section 104(c), to be withdrawn from
and to be prohibited fromentering, such area until an
aut hori zed representative of the Secretary determ nes
t hat such i nm nent danger and the conditions or
practices which caused such i mr nent danger no | onger
exi sts.

Section 3(j) of the Act defines "inmnent danger" as the
exi stence of any condition or practice in a coal or other m ne
whi ch coul d reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abat ed.
This definition was not changed fromthe definition contained in
the Coal Mne Health and Safety Act of 1969, 30 U S.C. O 801 et
seq.. (1976) (Anended 1977) ("Coal Act"). The Senate Report for
the Coal Act states that an i mm nent danger is present when "the
situation is so serious that the mners nust be renpved fromthe
danger forthwi th when the danger is discovered without waiting
for any formal proceeding or notice." S. Rep. No. 411, 91st
Cong., 1st Sess. 89 (1969), reprinted in Senate Subcomittee on
Labor, Committee on Labor and Public Welfare, 94th Cong., 1st
Sess. Part |, Legislative History of the Federal Coal Mne Health
and Safety Act of 1969 at 215 (1975) (quotes Coal Act Legislative
Hi story). It further states that the "seriousness of the
situati on demands such i nmmedi ate action" because "del ays, even of
a few minutes, may be critical or disastrous." See U ah Power and
Li ght Conmpany, 13 FMSHRC 1617 (1991).

In Rochester and Pittsburgh Coal Conpany v. Secretary, 11
FMSHRC 2159 (1989), the Comnri ssion set forth the anal ytica
framework for determning the validity of inmnent danger
wi t hdrawal orders issued under section 107(a) of the Act. The
Conmmi ssion indicated that it is first appropriate for the judge
to determ ne whether the Secretary has net her burden of proving
that an "inmm nent danger" existed at the tine the order was
i ssued. The Commi ssion al so suggested, however, that even if an
i mm nent danger had not then existed, the findings and decision
of the inspector in issuing a section 107(a) order should
neverthel ess be upheld "unless there is evidence that he has
abused his discretion or authority.” Rochester and Pittsburgh
supra, at p. 2164 quoting O d Ben Coal Corp. v. Interior Board of
M ne Operations Appeals, 523 F.2d 25 at p. 31 (7th Cir. 1975).
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In eval uati ng whether an i minent danger existed in these
cases it is inmportant to consider the three ingredients necessary
for a nethane ignition or explosion, i.e. fuel, adequate oxygen
and an ignition source. The record in this case is undisputed
t hat net hane at concentrations of 5 to 15 percent and, in the
presence of ethane, even less than 5 percent, can provide the
fuel for an ignition or explosion. It is further undisputed that
nmet hane concentrations in three of the bl eeder connectors on March
25 were 4.2 percent, 4.1 percent and 4.0 percent. Bottle sanples
taken that date al so denpnstrate the presence of 4.13 percent
nmet hane and . 107 percent ethane.

These net hane concentrations al so represented an increase
over readings in the 3 to 3.5 percent range obtai ned by Inspector
Duty during biweekly inspections in the previous three nonths. It
was Duty's expert opinion that his readings on March 25 were
"abnormal Iy high" and with this increase the system was
"overl oaded." He further opined that the nethane was not being
renoved and could increase in a matter of nonents to the
expl osi ve range. These findings are consistent with the VP-5
policy and practice to close down | ongwall operations when
met hane in the bl eeder connectors reaches 4 percent. See
di scussi on, supra.

It is undisputed that at |east 12 percent oxygen is also
necessary for a nmethane ignition. It is further undisputed that
bottl e sanples indicated that on March 25, 1992, there was 20.1
percent oxygen present in the 6 Devel opment No. 1 Connector
Finally, according to the undisputed testinony of the Secretary's
expert on mine ignitions and expl osions, Cleat Stephans,
ignitions can be triggered fromfrictional heat from rocks
sliding agai nst one another during a roof fall. Mreover, roof
falls are expected to occur within, and on the fringes of, the
gob. While there is additional record evidence of other ignition
sources disputed by VP-5, this undisputed source, i.e.
frictional heat, is clearly sufficient in itself to conplete the
equation for an imm nent danger

In regard to one of these disputed ignition sources, the
i nspector testified that he was concerned, in issuing the orders,
that the buil ding nethane would back up into the Iongwall face
where he believed other ignition sources existed. Wile it turned
out that on March 25 the |longwall had al ready been shut down, the
operat or was under no binding restraint preventing it from
restarting the | ongwall absent |nspector Duty's order. The
operator's policy of shutting down the |ongwall when nethane
concentrations at the bl eeder connectors reach 4 percent is also
consistent with Inspector Duty's concerns that these nethane
concentrations indicated that the ventilation system was
"over | oaded" and that nethane would back up into an operating
| ongwal
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face with its recogni zed potential ignition sources. In any
event, | find that even within the framework of the undi sputed
evi dence, there was clearly an imm nent danger as charged in
Order No. 3800172.

Addi tional conditions existed at the tine Order No. 3800174
was issued that provide even further support for the Inspector's
finding therein of an i mrnent danger. In his March 26 order the
i nspector noted that nethane was present in the bl eeder
connectors at a 4.5 to 5.2 percent concentration. Bottle sanples
al so confirmed the presence of 4.48 percent methane with .113
percent ethane. While Contestant does not dispute the existence
of 5.2 percent nmethane at this tinme it clainms that this reading
was obtained after the order was already issued. The record
however does not support this claim It is apparent fromthe
testi mony of |nspector Duty and the face of the order itself,
that while he believed he already had sufficient evidence based
on his nethane readings at the No. 4 Devel opnent to issue an
i mm nent danger order, the order itself was not issued until he
had al so obtained a 5.2 percent nethane reading at the No. 6
Devel opnment No. 1 Connector (Governnment Exhibit No. 15; Tr.
77-78). In addition, Duty noted that a crew of mners had been
working in the area with, anong other things, nmetal hanmers and
axes. While those mners were having lunch at the tinme he issued
his order it is reasonable to expect that they would have resuned
working with these netal tools -- a high potential ignition
source -- in the very near future. See Utah Power and Li ght
Conpany, 13 FMSHRC 1617 at p. 1622 (1991).

VWi le Contestant also mldly protests in a footnote to its
brief that Inspector Duty presented no evidence that there was at
this time sufficient oxygen for nmethane ignition, a bottle sanple
taken during his March 26 inspection showed the presence of 18.89
percent oxygen at the "bl eeder connector No. 2 Entry of 4
Devel opnent" (Government Exhibit No. 14). The clear potentia
source for ignition or explosion frommners working with nmeta
tools in the presence of sufficient oxygen and expl osive |evels
of methane, wi thout question, constitute an inmm nent danger
Order No. 3800174 must accordingly also be upheld.
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ORDER

Citation Nos. 3800173 and 3800175 and Order Nos. 3800172 and
3800174 are AFFIRMED and the contests of said citations and
orders are DI SM SSED.

Gary Melick
Adm ni strative Law Judge
703-756- 6261



